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SUM.MARY OF ARGUJVIENT
Respondents move to dismiss the instant "proceeding" based on numerous deficiencies in
the petition and the failure to allege any cognizable cause of action as a matter of law.
First, the petition must be dismissed because Petitioner failed to name the County of
Westchester and the Scarsdale School District as parties to the proceeding. Both the County of
Westchester and the School District are indispensable patties because they receive taxes based on
the TownNillage 's assessment rolL If the relief sought in the underlying petition were to be
granted, both the County and School District would be required to pay refunds to Petitioner and
perhaps to other taxpayers. Consequently, their interest could be adversely affected and the
proceeding cannot proceed in their absence.
Further, the petition fails to satisfy the requisite pleading standard. the Petition fails to
provide a factual basis for the outlandish claims related to the revaluation or reassessment of the
TownNillage of Scarsdale in 2016. Propetiy valuations made by a tax assessor .are presumptively
valid. To overcome the presmnption, property owners must present substantial evidence of
overvaluation through proof based on sound theory and objective data However, Petitioners have
provided no expert proof, no market data and no statistical analysis in support of their claims. The
Petition fails to state a claim upon which relief can be granted and must be dismissed.

In addition, General Municipal Law§ 51 provides standing to institute a taxpayers' action
"by any person or corporation whose assessment, or by any number of persons or cmporations,
jointly, the sum of whose assessments shall amount to one thousand dollars, and who shall be
liable to pay taxes on such assessment in the county, town, village or municipal cotporation." The
sole petitioner herein, an unincorporated association does not own property in the Village.
Consequent, it lacks standing to assett a claim pursuant to General Municipal Law§ 51.
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Further, although only the third cause of action is styled as being asserted pursuant to
General Municipal Law§ 51, all ofthe counts should be evaluated as claims purs1.mnt to General
Municipal Law§ 51 and, under such standard, Petitioner clearly lacks standing as a matter oflaw.
Nevertheless, however, characterized, the petition fails to substantiate any basis for according
associational standing to Petitioner. To establish standing, an organizational plaintiff must plead
facts to establish that at least one of its members would have standing to sue, that it is
representative of the organizational purposes it asse1is and that the case would not require the
participation of individual members. The standing of a civic association should be appraised in
relation to several factors: (1) the capacity of the organization to assume an adversary position, (2)
the size and composition of the organization as reflecting a position fairly representative of the
community or interests which it seeks to protect, (3) the adverse effect of the decision sought to
be reviewed on the group represented by the organization as within the zone of interest sought to
be protected, and (4) whether membership in the organization is open to all other individuals
whose interests are arguably within the zone of interest.
First, in order to establish standing, an organization must demonstrate an injury-in-fact to
one or more of its members and thatthe injury falls "within the zone of interests or concems
sought to be promoted or protected by the statutory provision under which the agency has acted.
The petition is devoid of any factual allegations with respect to Petitioner's "members" and, as a
result, it has failed to establish that it possesses organizational standing. Second, The petition is
devoid of any allegations or factual substantiation that the Petitioner possesses the capacity to
assume an adversary position and, in fact, the petition repudiates any such unasserted claim.
Third, because the petition lacks any factual specification regarding the "unincorporated
association," other than a list of its purported members, it has failed to establish that it is
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advocating a position fairly representative of the community or interests which it seeks to protect.
Fourth, the petition is devoid of any allegations regarding the purported adverse eiTect of the
decision sought to be reviewed on the group "represented" by the Petitioner as within the zone of
interest sought to be protected. Fifth, organizational standing is inappropriate because it is the
individual circumstances of each allegedly affected "member" would need to be explored to
detetmine whether there has been a violation and to accord relief Sixth, the petition fails to
establish whether membership in the "organization" is open to all individuals whose i11terests are
arguably within the zone of interest. Consequently, the petition also fails to establish that
Petitioner possesses organization standing herein. Lastly, because the individual participation of
its "members" is required for the relief sought pursuant to 42 U.S. C. § 1983, Petitioner also lacks
standing to assert that claim.
Substantively, the petition fails to state a cause of action pursuant to General Municipal
Law § 51 because it does not allege fats to substantiate that the challenged actions allege that the
challenged acts constituted a waste of or injmy to public funds or, that the challenged acts were
both illegal and imperiled the public interests or ·were calculated to work public injury or produce
some public mischief. Further, the claim is deficient because Petitioner failed to comply with the
conditions precedent of posting a bond approved by Supreme Comt.
In addition, the relief sought by Petitioner to annul the 2016 assessment roll is
unauthorized, is palpably improper and may not be granted as a matter of public policy.
Lastly, for numerous reasons the petition fails to state an equal protection claim pursuant
to the United States or New York State Constitutions as a matter of law.
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POll'IT I
THE PETITION MUST BE DISMISSED FOR FAILURE TO NAIVIE THE SCHOOL
DISTRICT AND COUNTY AS NECESSARY PARTIES
As is set t(Hih in the accompanying papers, petitioner has failed to name the County of
Westchester or the Scarsdale School Dist6ct as necessary· parties in this Article 78 proceeding. The
relief sought by petitioners, if granted, would substantially affect the 1ights and obligations of the
County of Westchester and the School District. Such relief, if granted, would require the county
and school district to pay refunds to petitioners. By. failing to include the county and the school
district as necessary parties, and by failing to provide the county and school district notice of this
proceeding, Petitioners have substantially prejudiCed the rights of both necessary parties, directly
affecting taxpayers in those jurisdictions.
The Appellate Division, Third Department, directly addressed this issue in its decision,

Haddad v. City of Hudson, 6 A.D.3d 1018, (3'd Dept. 2004), which affhmed the trial court's
dismissal of an Article 78 proceeding challenging a city-wide revaluation for failure to name the
county and school district:
"We affilm._ A party whose interest may be inequitably or adversely
affected by a potential judgment must be made a party in a CPLR
article 78 proceeding," and a proceeding may be dismissed if a
petitioner fails to join such party (lv!atter of Manupella v. Troy City
Zoning Bd. Of Appeals, 272 A.D.2d 761, 763, [2000] [citations
omitted]; see CPLR 1001 [a]; 3211 [a][10]; k!atter ofVan Derwerker
v. Village ofKinderhook Zoning Bel ofAppeals, 295 A.D.2d 676, 677,
[2002]). The School District and County would both. be adversely
affected if petitioners succeed here, as they collect tax revem1e
utilizing the City's assessment roll and would be obliged to make
refimds to petitioners; consequently, they are necessaty parties (see
''flatter of Averbach .v. Bocn·d of Assessors of Town of Delhi, 176
A.D.2d 1151,1153, [1991]). As petitioners have failed to join or serve
the County and School District within the fom-month statute of
limitations, we conclude that Supreme Court did not abuse its
. discretion in granting respondents' motion to dismiss the petition (see
CPLR 217 [1]; 1001 [b]; Matter of Ogbunugafor v. New York State
'
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Educ. Dept., 279 A.D.2d 738, 739-740 [2001], lv denied 96 N.Y.2d
712 [2001]; },latter ofConsoUdated Edison Co. ofNY. v. SN1te Ed. of
Real Prop. Servs., 255 A.D.2d 8, 11, [1999])." Jd, 6A.D.3d at 1019.
See also Windy Ridge Farm v. Assessor of Town of Shandaken, 11
N.Y.3d 725 (2008)(affirming dismissal of Article 78 challenging
assessor's methodology tor failure to name county and school
dish·ict); see also Alexy v Otte, 58 AD .3d 967 (3d Dept. 2009)

As with Haddad, the instant Petition has failed to name or acquire jurisdiction over either
the County or the School District as a necessary party in this Article 78 proceeding. Both the County
of Westchester and the School District have palpable interests that would be adversely affected by
the outcome of this litigation. Both the County of Westchester and the School District collect taxes
based upon the Town/Village's assessment rolL If the relief sought in the underlying petition were
granted, both the county and school district would have to pay refunds to Petitioners as well as all
other taxpayers.
As the relief sought by Petitioners significantly impacts the rights of both the County and
the School District, this proceeding must be dismissed for Petitioners'. failure to include all
necessary parties in this special proceeding.

POINT II
THE PETITION FAILS TO STATE A CLAIM UPON WHICH RELIEF CAN BE
GRANTED
The vague and conclusory allegations set forth in the Petition fail to state a claim upon
which a Court could grant relief. "On a motion to dismiss for failure to state a cause of action, the
court must liberally construe the petition, accept all of its allegations as "true, accord petitioners
· every favorable inference and decide only whether the alleged facts fit within any recognized legal
theory." Abele v. Dimitriadis, 53 A.D.3d 969, 970, (3rd Dep't., 2008) see also Bailey v. Chernoff,
45 AD.3d 1113, 1!16, (3'd Dep't., 2007); Skibinsky v. State Farm Fire & Cas. Co., 6 AD .3d 975,
5

976, 775 N.Y.S.2d 200 (3'd Dep't., 2004). "More is needed to state a claim, however, than factual
allegations which are conclusOiy, vague or inherently incredible;' or outright contradicted by
documentary evidence." Abele v. Dimitriadis, 53 A.D.3d 969, 970, (3'd Dep't., 2008) quoting

JV!atter of Niagara iYiohawk Power C01p. v. State of New York, 300 A.D.2d 949, 952, (3'd Dep't.,
2002); see also Fernicola v. New ·York State Ins. Fund, 293 A.D.2d 844, 844, (3'd Dep't., 2002)
As is set forth in the accompanying Affidavit of Assessor Nanette Albanese, the majority of
the allegations set forth in the Petition are untrue; the Petition fails to provide a factual basis for the
outlandish claims related to the revalua.tion or reassessment of the TownNillage of Scarsdale in
2016.
A reassessment, as defined under the rules and regulations of the New York State
Department of Taxation and Finance, is "a systematic review of the assessments of all locally
assessed properties, valued as of the valuation date of the assessment roll containing those
assessments, to attain compliance with the standard of assessment set forth in subdivision two of
section 305 of the Real Property Tax Law." See 20 NYCRR 8185-1.2(211). Real Property Ta-x
Law§305(2) states:
"2. All real property in each assessing unit shall be assessed at a
uniform percentage of value (fractional assessment) except that, if
the administrative code of a city ;vith a population of one million or
more permitted, prior to January first, nineteen hundred eighty-one,
a classified assessment standard, such standard shall govem unless
such city by local law shall elect to be govemed by the provisions of
this section." RPTL §305(2)

In examining claims challenging municipal-;vide revaluations, cmnis have noted: "[A]ll
real prope1ty within a taxing unit must be assessed at a tmifmm percentage of value and, regardless
of the methodology adopted by the [a]ssessor, the result must reflect the realistic value of the
prope1ty so that the tax burden of each property is equitable" Hudson p,:op. Owners' Coal., Inc. v.
6

Slocum, 92 A.D.3d 1198, 1199-1200, (3'd Dep't., 2012) quoting Matter ofJvfontgomeJy v. Board
ofAssessment Review ofTown of Union, 30 A.D.3d 747, 749, (3'd Dep't.; 2006); see also Matter of
FMC C01p. [Pero:cygen Chems. Div] v. Unmaclc, 92 N.Y.2d 179, 187, (1998). Property valuations

by a tax assessor are presumptive[)' valid. Hudson Prop. Owners' Coal., Inc. v. Slocum, 92 A.D.3d
at 1199, see also Afatter of Niagara kfohcMk Power Corp. v. Assessor of Town of Geddes, 92
N.Y.2d 192, 196, (1998); }vfatter of FMC Corp. [Pero:cygen Chems. Div.} v. Unmack, 92 N.Y.2d
at 187; Jl;falter ofAce Hardware Corp. v. Little, 63 A.D.3d 1345, 1346 (3'd Dep't, 2009). "To
overcome the presumption, property owners must present substantial evidence of overvaluation
through proof based on 'sound theory and objective data' "Abele v. Dimitriadis, 53 A.D.3d at 971,
}vfatter ofF1HC C01p. [Peroxygen Chems. Div.] v. Unmack, 92 N.Y.2d at 188, quoting Matter of
Commerce Holding C01p. v. Board ofAssessors ofTown ofBabylon, 88 N.Y.2d 724, 732, (1996);
see lviatter ofNYCO '',;!ins., Inc. v. To'wn ofLewis, 42 A.D.3d 841, 843, (3'd Dep't, 2007). Petitioner

has failed to do so in the instant proceeding.
In Abele, supra, Petitioners challenged the 2006 assessment roll of the City of Troy. in an
Article 78 proceeding. Id., 53 A.D.3d at 971. In Abele, Petitioners presented expert opinion that
included a statistical analysis and mark;et data from within the City. Id. The Appellate Division
affirmed the trial comt's rejection of this "expert" proof, as well as the statistical arguments made
by Petitioners, and noted the well-established presumption of validity that attaches to a municipal
assessment roll:
"Petitioners further allege that respondents failed to achieve the
required unifotmity of assessments as measured by statistical
calculations, including the coefficient of dispersion and the price
related differential. "[A]U real property within a taxing unit must be
assessed at a unifom1 percentage of value and, regardless of the
methodology adopted by the [a]ssessor, the result must reflect the
realistic value of the property so that the ta.x bmden of each property
is equitable" (Matter oOvfontgome1y v. Board o(Assessment Review
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ofTown of Union, 30 AD.3d 747, 749, 817 NXS.2d 419 [2006];
see RPTL 305[2]; Jv!atter o(Adams v. Welch, 272 A.D.2d 642, 643,
707 N.Y.S.2d 691 [2000] ). An assessor's property va1uationresulting
in a local tax assessment is preslllllptively valid (see }.1atter of FMC
Corp. {Peroxygen Chems. Div. 7v. Unmack, 92 N.Y.2d 179, 187, 677
N.Y.S.2d 269, 699 N.E.2d 893 [1998]; Matter o(NYCO Mins., Inc.
v. Town of'Lewis, 42 A.D:Jd 841, 843, 840 N.Y.S.2d 460 [2007], lv.
denied9 N.YJd 814, 848 N.Y.S.2d 26. 878 N.E.2d 610 [20071 ). To
overcome the presumption, property owners must present substantial
evidence of overvaluation through proof based on " 'sound theory
and objective data' " Uvfatter of FJI;JC Corp. {Peroxygen Chems.
Div.l v. Unmack, 92 N.Y.2d at 188, 677 N.Y.S.2d 269, 699 N.E.2d
893. quoting lvlatter of Commerce Holding Corp. v. Board o[
Assessors of Town o( Babvlon. 88 N.Y.2d 724, 732. 649 N.Y.S.2d
932.673 N.E.2d 127 [1996]; see Matter o(NYCO M'ins.. Inc. v. Town
o(Lewis, 42 A.D.3d at 843, 840 N.Y.S.2d 460). While petitiohers'
expert relied upon objective data, on one theory he mainly utilized
data from 2003 to reach conclusions concerning the 2006
assessments, asserting that the assessments have not changed since
2003. This assertion is without foundation and is contradicted by
other documents he submitted. On ao alternate theory, the expe1t used
only eight parcels-from three distinct assessing units--out of 908
parcels sold during 2005 and 2006 to support his statistical
conclusions. We agree with Supreme Court's finding that this limited
number of sales constituted "a highly selective sampling and cannot
be considered representative." Thus, the court .did not ·err in
detennining that petitioners failed to overcome the presumption that
the assessments were valid." Id, 53 AD .3d at 971,

In the instant proceeding, Petitioners have presented no expert proof, no market data, and
no statistical aoalysis in support of their claims. There is a paucity of"sound theory and objective
data" that are necessary to challenge the 2016 assessments ~which are presumed to be valid, legal
and correct under the law.
Similarly, in Hudson Prop. Owners' Coal., Inc. v. Slocum, the Appellate Division
examined the quantum and quality of evidence necessary to establish a claim challenging the
validity of ao assessment roll that is the prodc1ct ofa municipal-wide revaluation:
Here, petitioners failed to submit any evidence, such as "a detailed,
competent appraisal based on standard, accepted appraisal
8

techniques and prepared by a qualified appraiser" (11lat1er ofNiagara
}vfohawk Power Corp. v. Assessor of Town of Geddes, 92 N.Y.2d at
196,; accord Alatte1· of Corvetti v. Winchell, 51 A.D.3d 47, 49,
[2008]; };fatter of Eckerd Corp. v. Semon, 35 A.D.3d 931, 933,
[2006]; lvfatter ofGibson v. Gleason, 20 AD .3d 623,625, [2005], lv.
denied 5 N.Y.3d 713, [2005] ), showing that the method employed
by the Assessor failed to achieve uniformity, was discriminatory or
was otherwise improper. Rather, they merely asserted that the
Assessor petfonned a revaluation that changed the assessments,
either by increase or decrease, of approximately 90% of all real
property located in the City as compared to the 2009 assessment rolL
The affidavits submitted in support of the petition, which set forth
certain examples of increased assessments, fell woefully short of
·demonstratfug·!!flj' infinnity in the formula used by the Assessor in
assessing the properties. Having failed to submit any evidence to
overcome the presumption that the assessments were valid, the
petition was properly dismissed (see lvfalter ofAbele v. Diinitriadis,
53 AD .3d at 971). Moreover, given petitioners' failure in this regard,
Supreme Comt conectly concluded that they had not established a
likelihood of success on the merits and, therefore, properly denied
their motion for a preliminary injunction (see Doe v. Axelrod, 73
N.Y.2d 748, 751, [1988] ). Hudson Prop. Owners' Coal., Inc. v.
Slocum, 92 A.D.3d at 1200
The conclusory claims in the instant petition take issue \vith what is perceived as
· inegularities on the part of the vendor retained by the Scarsdale to conduct the 2016 revaluation.
Among the unsubstantiated claims are that the consultant never inspected prope1iies.
Notwithstanding the unsubstantiated nature of this claim, Courts have been clear that there is no
duty to "reinspect all of the propetties in the municipality." Parisi v. Town of Southampton, 54
A.D.3d 320, 321 (2nd Dep't., 2008) see also see Matter ofiv!alta Town Ctr. I Ltd. v. Town of1vfa/ta
Ed of Assessment Review, 3 N.Y.3d 563, 570, n. 6~ (2004) see also Hudson Prop. Owners' Coal.,
Inc. v. Slocum, 92 A.D.3d 1198, 1200, n. 2 (3'd Dep't., 2012)

The instant Petition lacks any evidence to asseti a claim that the challenged
revaluation is deficient, but relies solely upon conclusory allegations and innuendo in an attempt
to make its claim. The tmsupported avennents of the petition fall well shott of "demonstrating
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any infirmity in the formula used by the Assessor in assessing the properties." As such, the
Petition fails to state a claim upon which relief can be granted and must be dismissed.

POINT III
PETITIONER LACKS STANDING
A. General Municipal Law § 51
The burden of establishing standing is on the party seeking review. See Society of the
Plastics Industry v. County of Suffolk, 77 N.Y.2d 761, 769, 570 N.Y.S.2d 778, 782, 573 N.E.2d

I 034, I 038 (1991). The petition purpmts to asse1t three causes of action, the third of which is
asserted pursuant to General Municipal Law§ 51. However, initially, it is submitted that, despite
the endeavor to plead other causes of action, the entire petition must be considered to be pursuant
General i\lhmicipal Law§ 51. See Save the Pine Bush v. City ofAlbany, 70 N.Y.2d 193, 202,518
N.Y.S.2d 943,946, 512 N.E.2d 526, 529 (1987); Merrill v. Friends Academy, 298 AD.2d 439,
748 N.Y.S.2d 163 (2d Dept 2002).
"[A] taxpayer's action ... [is] the proper vehicle to test the alleged unlawful method
utilized in the preparation of an assessment roll." New YorkPublic Interest Research Group, Inc.

v. Board ofAssessment Review of City ofAlbany, 104 Misc.2d 128, 133, 427N.Y.S.2d 665,669
(Sup. Ct. Albany Co. 1979) (quoting Bloom v. Mayor of City ofNew York, 35 A.D.2d 92, 95,312
N.Y.S.2d 912, 915 (1970), ajf'd, 28 N.Y.2d 952,323 N.Y.S.2d 436,271 N.E.2d 919 (1971)).

A claim seeking to prevent pnrpmied harm to the public in general due to clainled
mmlicipal waste is governed by General Municipal Law § 51 regardless of the label applied to the
action by the plaintiff. See Wein v. City ofNew York, 47 A.D.2d 367, 366 N.Y.S.2d 885 (1st
Dept.), modified on other grounds, 36 N.Y.2d 610,370 N.Y.S.2d 550,331 N.E.2d 514 (1975). ·
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The three "counts" asserted herein fit within that characterization and, hence, must properly be
characterized as claims pursuant to General Municipal Law § 51.
Because the three counts, or at least the third count is asse1ied pursuant to General
Municipal Law § 51,
in examining [Plaintiffs] capacity to maintain the instant action, we
ai:e not concemed with general rules of standing as discussed in
cases such as ivfatter of Douglaston Civic Assn. v. Galvin, 36
N.Y.2d 1, 364 N.Y.S.2d 830,324 N.E.2d 317 ... but rather, we deal
with a statute which sets forth certain conditions precedent that a
plaintiff must meet before he is entitled to maintain the action
(ivfatter ofDailylea Coop. v. Walkley, 38 N.Y.2d 6, II, 377
N.Y.S.2d 451, 339 N.E.2d 865).
General Municipal Law§ 51 authorizes an action "by any person or corporation whose
assessment, or by any number of persons or corporations, jointly, the sum of whose assessments
shall amount to one thousand dollars, and who shall be liable to pay taxes on such assessment in
the county, town, village or municipal corporation." "It is clear that (General Municipal Law §
51] ... requires that for a potential litigant to come within its purview, the litigant must be a
taxpayer." New York Public Interest Research Grozp, 104 Misc.2d at 131, 427 N.Y.S.2d at 667.
The sole petitioner herein is the Scarsdale Committee for Fair Assessment which is an
unincorporated association. It is not alleged that it owns prope1iy in the Town/Village, nor that its
assessment amounts to one thousand dollars and is liable to pay taxes on such assessment. Like
NYPIR G in the decision discussed above, Petitioner herein is not a taxpayer within the meaning
of General Municipal Law § 51. As a consequence, lacks standing herein. 1

1

The NYPIRG Comt also rejected the contention that because some ofNYPIRG's members were
taxpayers, NYPIRG should be permitted to maintain the action on behalf of its members. See id.
11

B. First and Second Counts

As is related above, it is submitted that all of the counts should be evaluated as claims
pursuant to General Municipal Law§ 51 and, tmder such standard, Petitioner clearly lacks
standing as a matter of law. Nevertheless, even if those claims to be evaluated pursuant to the
standards for associational standing, Petitioner lacks standing to assert those claims.
To establish standing, an organizational plaintiff illl!St plead facts to establish that at least
one of its members would have standing to sue, that it is representative of the organizational
pmposes it asserts and that the case would not require the participation of individual members.
See New York State Assn. ofNurse Anesthetists v. Novello, 2 N.Y.3d 207, 211, 778 N.Y.S.2d 123,
125, 810 N.E.2d 405, 407 (2004); Nf?\1' York Propane Gas Ass'n v. New York State Dept. of State,
17 A.D.3d 915, 915, 793 N.Y.·S.2d 601, 602 (3d Dept. 2005). Further, the standing of a civic
association should be appraised in relation to several factors: (1) the capacity of the organization
to assume an adversary position, (2) the size and composition of the organization as reflecting a
position fairly representative of the community or interests which it seeks to protect, (3) the
adverse effect of the decision sought to be reviewed on the group represented by the organization
as within the zone of interest sought to be protected, and (4) whether membership in the
organization is open to all other individuals whose interests are arguably within the zone of
interest. See Douglaston Civic Ass'n, Inc. 36 N.Y.2d at 8, 364 N.Y.S.2d at 835, 324 N.E.2d at
321.

i. Petition Does Not De1i10nstrate that any of Petitioner's ''Members"
Have Standing
Pursuant to the first requirement of the associational standing test, a petitioner must
demonstrate an injury-in-fact to one or more of its members and that the injury falls "within the
zone of interests or concerns sought to be promoted or protected by the statutory provision under
12

which the agency has acted." New York State Psychiatric Ass'n, Inc. v. }viills, 29 A.D.3d 1058, .
814 N. Y.S.2d 382 (3d Dept), lv. dent eel, 7 N. Y.3d 708, 855 N.E.2d 798, 822 N.Y.S.2d 482
2006); see also Society of Plastics Indus., 77 N.Y.2d at 773, 570 N.Y.S.2d at 785, 573 N.E.2d at
I 04 L An individual's asse1ted injuq may not be speculative, see New York State Ass'n ofNurse .
Anesthetists, 2 N.Y.3d at 213-14, 778 N.Y.S.2d at 126-27, 810 N.E.2d at 408-09; Town ofEast
Hampton v. State of New York, 26.3 A.D.2d 94, 96, 699 N.Y.S.2d 838, 840 (3d Dept 1999), and it.
"must be more than conjecturaL" New York State Assn. ofNurse Anesthetists, 2 N.Y.3d at 211,
778 N.Y.S.2d at 125,810 N.E.2d at 407.
In order to establish standing, any petitioner must demonstrate that it has "suffered an
injury in fact, distinct from that of the general public" and "that the injury claimed falls within the
zone of interests to be protected by the statute challenged." Transactive Corp. v. New York State
Dept. ofSocial Services, 92 N.Y.2d 579, 587, 684 N.Y.S.2d 156, 159, 706 N.E.2d 1180, 1183
(1998). In ordeF to establish "injury in fact," a litigant must demonstrate that it will actually be
harmed by the challenged administrative action. See New York State Ass'n ofNurse Anesthetists, 2
N.YJd at 211-12, 778 N.Y.S.2d at 125, 810 N.E.2d at 407; Long Island Business Aviation
Association, Inc: v. Town ofBabyl;n:·29 A.D.Jd 794,794,815 N.Y.S.2d 217,218 (2d Dept
2006); New York State Association ofNurse Anesthetists v. Novello, 2 N.Y.3d 207, 211, 778
N.Y.S.2d 123, 125, 810 N.E.2d 405,407 (2004).
Further, the purported injury must be "different in kind or degree from that of the public at
large." See Society ofPlastics Industry, 77 N.Y.2d at 775, 570 N.Y.S.2d at 786, 573 N.E.2d at
1042; This principle applies to, among other stJbstantive areas, challenges to assessment rolls. See
Hallv. Town ofIrondequoit, 11 A.D.Jd 892, 782 N.Y.S.2d 308 (41h Dept. 2004).
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The petition is devoid of any factual allegations with respect to Petitioner's "members."
Although annexing a list of purported "members" to the petition, the list does not provide the
address of the ptnJlOlied members, their real property tax assessments before the challenged
revaluation or after the revaluation, the taxes for which they are responsible or any of the
characteristics of their real property. The petition is bereft of any bald or factual allegations
asserting or demonstrating that they would suffer an injury in fact. Moreover, it is not asse1ied,
either baldly or factually, that the unasse1ied injury, is different in kind than that of the public at
large. Hence, Petitioner failed to demonstrate that any of its "members" will suffer a cognizable
injury and, therefore, lacks standing as a matter of law.
Second, the injury a plaintiff asserts must fall within the zone of interests or concerns
sought to be promoted or protected by the statutory provision under which the agency has acted.

See Society of Plastics Indus. v. County ofSuffolk, 77 N.Y.2d 761, 773, 785, 570 N.Y.S.2d 778,
573 N.E.2d 1034, 1041 (1991); Colella v. Board ofAssessors, 95 N.Y.2d 401, 718 N.Y.S.2d 268,
741 N.E.2d 113 (2000). Again, Petitioner did not demonstrate that any of the allegedly affected
"members" fall within the protected zone of interest. See, e.g., Patrolman's Benev. Ass'n of

Southampton Town, Inc. v. Town ofSoutliampton, 79 A.D.3d 891, 892, 913 N.Y.S.2d 715, 716
(2d Dept. 201 0).
Because Petitioner has not established that any of its members has common-law standing
to sue, associational standing cannot be confened upon it. See Dental Soc. ofthe State ofNew

Yorkv. Carey, 61 N.Y.2d330, 333,474 N.Y.S.2d 262, 263, 462 N.E.2d 362,363 (1984).
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ii. The Petition Fails to Demonstrate that Petitioner Possesses the

Capadty to Assume an Adversary Position
'

The petition is devoid of any allegations or factual substantiation that the Petitioner
possesses the capacity to assume an adversary position. Indeed, the sole assertion regarding
Petitioner is that it
is an unincmporated association of propetty owners in the
Town/Village of Scarsdale, New York, consisting of the property
owners listed in Exhibit A attached hereto, each of which owns real
propeJ:tr in the.village of at least $1,000 in value or more. 2
As a result, the petition fails to establish, as it must, that Petitioner possesses the capacity
to assume an adversary position herein and Petitioner lacks standing for this additional reason3

iii. The Petition Fails to Demonstrate that Petitioner the Size and
Composition of the Organization as Reflecting a PGsition Fairly
Representative of the Community or Interests which it Seeks to PrGtect
Yet again, because the petition lacks any factual specificatiol). regarding the
"unincorporated association," other than a list of its purported members, it has failed to establish
that it is advocating a position fairly representative of the community or interests which it seeks to
protect. See A. WA.R.E., Inc. v. Town of North Hempstea(l, Takashimaya/Pintchik, 81 Misc.2d ·
1010, 1012-13,367 N.Y.S.2d 374, 377 (Sup. Ct. Nassau Co, 1975); Friends ofShawangunks, Inc.
v, Jacobs, 110 A.D.2d 1002, 1003-04, 487 N.Y.S.2d 897, 899 (3d Dept. 1985); United Civic
Associations and Neighbors, Inc. v. Planning Bd. ofTown of Clifton Park, 153 Misc.2d 906583

2

It should be noted that the allegation is not consistent with the requirement of General Municipal
Law§ 51 which requires that a petitioner. own real property "the-sum of whose assessments shall
amount to one thousand dollars, and who shall be liable to pay taxes on Sl)ch assessment."
3
An organization the qpacity to assume an adversary position where it represents only a small
segment of the potentially aggrieved taxpayers. See New York State Restaurant Ass'n, h1c. v. State
Tax Commission, 66 A.D.2d 977, 977,412 N.Y.S.2d 193, 195 (3d Dept. 1978). According to the
petition,
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N. Y.S.2d 901 (Sup. Ct. Saratoga Co. 1992). Indeed, its ostensible 151 members, assuming each is
the owner of a distinct parcel of ta'l:able real property in the TownNillage, represents a mere 2 Y,
percent of the total parcels in the TownNillage. Clearly, Petitioner lacks standing for this
additional distinct reason.

iv. The Petition is Devoid of Allegations Regarding the Purported
Adverse Effect of the Decision Sought to be Reviewed on the Group
"Represented" by the Organization as within the Zone oflnterest Sought
to be Protected
Again, because the petition lacks any specifics regarding the Petitioner, it also fails to
satisfY this prerequisite element.

v. Petitioner Lacks Standing beca11Se the Individual Circumstances of
Each Allegedly Affected "Member" Would Need to be Explored to
Determine Whether there has been a Violation
Organizational standing is ]miicularly inappropriate because it is clear that the individual
circumstances of each allegedly affected "member" would need to be explored to detennine
whether there has been a violation and to accord relief. See Civil Serv. Employees Assn. v. County

ofNassau, 264 A.D.2d 798, 799, 696 N.Y.S.2d 174, 175 (2d Dept. 1999), lv. denied, 94 N.Y.2d
759, 705 N.Y.S.2d 5, 726 N.E.2d 482 (2000); Patrolman's Benev. Ass'n ofSouthampton Town, 79
AD .3d at 893,913 N.Y.S.2d at 716.
Nothing is more particularized and requires individual analysis than the assessment of a
parcel of real propeiiy. To provide the relief requested, the specific attributes of each parcel of
property would require to be examined. Hence, the relief sought by Petitioner's ad hoc
organization would r'eqnire the participation of each "member" and an examination of the
particular circumstances of each, rendering organization representation inappropriate for tllis
additional reason.
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vi. The Petition Fails to Establish Whether Membership in the
"Organization" is Open to all Other Individuals whose Interests are
Arguably within the Zone of Interest
Again, because the petition lacks any specifics regarding the Petitioner, including whether
membership is open to all, it also fails to satisfy this prerequisite element.
vii. Petitioner Lacks Standing to Assert a Claim Pursuant to 42 U.S.C. § 1983
The Petition asserts an equal protection claim pursuant to 42 U.S.C. § 1983. First,
Petitioner, an unincorporated association which does not own real property in the Town/Village
lacks any conceivable basis to assert a§ 1983 claim. See White Plains Downtown Dis/.

]vfanagement Ass'n, Inc. v. Spano, 15 Misc.3d 733, 833 N.Y.S.2d 868 (Sup. Ct. Westchester Co.
2007). Moreover, it also lacks standing to asse1i a constitutional damage claim on behalf of its
"members" because the necessary participation of its members in order for relief to be accorded
precludes such organization standing.
In Irish Lesbian and Gay Organization v. Giuliani, 143 F.3d 638 (2nd Cir.1998), the
Court determined that when an organization seeks compensatory damages on behalf of its
members, such an action requires individual participation of its members for the relief sought
pursuant to 42 U.S.C. § 1983. Here, Petitioner seeks compensatory damages to make its members
whole; however, individual participation is required to asse1t a§ 1983 claim. Since individual
participation is not evident in the petition, Petitioner lacks standing to assert§ 1983 clain1s on
behalf of its ''members."
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POINT IV
THE COMPLAINT FAILS TO STATE A COGNIZABLE CLAIM PURUSANT TO
GENERAL MUNICIPAL LAW§ 51 AS A MATTER OF LAW

Although Petitioner seeks to utilize General Municipal Law § 51 to air its complaints, that
provision is a narrow remedy, requiring specific allegations and prerequisites, which are lacking
herein. "[T]he private causes of action for public oftlcial misconduct must be read natTowly to
avoid inappropriate intervention by the judiciary in public policy issues which must be decided, in
the last instance, by duly elected representatives." lvfontecalvo v. City ofUtiea, 170 Misc.2d 107,
113,647 N.Y.S.2d 445, 450 (Sup. Ct. Oneida Co.), aff'd, 233 A.D.2d 960 (41h Dept. 1996),
appeal dismissed, 89 N.Y.2d 938, 654 N.Y.S.2d 717, 677 N.E.2d 289 (1997).

Courts must be especially vigilant, in this context, in inquiring
whether a dispute between private citizens and public officials
essentially involves a power distributed to another branch of
government, regardless of the apparent wisdom of the challenged
public policy, since '[t]here is room for much bad1egislation and
misgovemment within the pale of the constitution, but whenever
this happens the remedy which the constitution provides by the
opportunity for frequent renewals of the legislative bpdies is far
more efficacious than any which can be afforded by the judiciary.'
People ex ref. Woodv. Draper, 15 N.Y. 532,545 (1857) cited in
Kittinger v. Buffalo Traction Co., 160 N.Y. 377, 388-389, 54 N.E.
1081 (1899). Consistent judicialconstruction during the past
century of these statutes has stressed judicial restmint. While there
must be specific allegations of waste tied to official cmTuption, it is
also clear that allegations of illegality alone are insufficient and any
expenditure of ftmds must be for entirely illegal purposes. Western
New York Water Co. v. City ofBujfalo, 242 N.Y. 202,206-207, 151
N.E. 207 (1926); Murphy v. Erie County, 34 A.D.2d 295,298,310
N.Y.S.2d 959 (4th Dept.l970), aff'd, 28 N.Y.2d 80,320 N.Y.S.2d
29, 268N.E.2d 771 (1971).
}vfontecalvo, 170 Misc.2d at 111, 647 N.Y.S.2d at 448; see also Hansen v. Ludera, 67 Misc.2d

574, 578,325 N.Y.S.2d 78, 85 (Sup. Ct. Erie Co. 1971).
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It is clear that allegations of the complaint fail to allege or substantiate a claim pursuant to
General Municipal Law§ 51. The vague conjecture of the complaint are profoundly insufficient
to state a claim pursuant to Genera! Municipal Law§ 51 as a matter of law.
"Factual allegations must be carefully distinguished from conclusory statements or
rhetorical devices, neither of which are assumed to be true for purposes of this motion."

lvfontecalvo, 170 :tvlisc.2d at 109, 647 N.Y.S.2d at 447 (citing Kittinger v. Buffalo Traction Co.,
160 N.Y. 377, 387, 54 N.E. I 081 (!899)). "In order to state a cause of action under General
Municipal Law§ 51, 'special allegations of waste tied to conuption have been required.'" Betters

v. Knabe!, 288 A.D.2d 872, 872, 732 N. Y.S.2d 509, 510-11 ( 41h Dept. 200 1), lv. denied in part,
dismissed in part, 98 N.Y.2d 659, 746 N.Y.S.2d 275,773 N.E.2d 1013 (2002) (quoting
Montecalvo v. City of Utica, 170 Misc.2d 107, 111, 647 N. Y.S.2d 445 (Sup. Ct. Oneida Co.),
aff'd, 233A.D.2d 960, 649 N.Y.S.2d 852 (4'h Dept. 1996), appeal dismissed, 89 N.Y.2d 938, 654
N.Y.S.2d 717, 677 N.E.2d 289 (1997)); (citing Gaynor v. Rockefeller, 15 N.Y.2d 120, 133- 134,
256 N.Y.S.2d 584, 594, 204 N.E.2d 627, 634 (1965); Kaskel v. Impellitteri, 306 N.Y. 73, 79,115
N.E.2d 659, 661 (1953), cert. denied, 347 U.S. 934 (1954); Western NY Water Co. v. City of

Buffalo, 242 N.Y. 202,206 207, 151 N.E. 207; Altschul v. Ludwig, 216 N.Y. 459, 465- 466, 111
N.E. 216 1916) ("[t]hemere illegality of the official act in and of itself does not justify injunctive
relief [under section 51]. To be entitled to [inj1mctive] relief, when waste or injmy is not involved,
it must appear that in addition to being an illegal official act the threatened act is such as to
imperil the public interests or calculated to work public injury or produce some public mischief').
· Conc!usory allegations of illegal conduct unsubstantiated by the record require dismissal of a
taxpayers' action. See Schultzv. Town ofKingsbury, 229 A.D.2d 707, 645 N.Y.S.2d 567 (3d
· Dept.), appeal dismissed, 89 N.Y.2d 859,653 N.Y.S.2d 281, 675 N.E.2d 1234 (1996}.
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Moreover, CPLR § 3016(b) specifically and unambiguously provides that "Where a cause
of action or defense is based upon misrepresentation, fraud, , .. , willful default, breach of trust or
I

undue influence, the circumstances constituting the wrong shall be stated in detail." That
I

requirement applies in particular to taxpayers' actions pursuant to General Municipal Law § 51.
See Starburst Realty Corp. v. City ofNew York, 131 Misc.2d 177, 498 N.Y.S.2d 673 (Sup. Ct.

New York Co. 1985). Consequently, conclusory allegations which lack suppmt in the record are
insufficient to support such a claim and dictate dismissal of a claim. See Schulz v. Town of
Kingsbury, 229 A.D.2d 707, 709, 645 N.Y.S.2d 567, 569 (3d Dept.), appeal dismissed, 89 N.Y.2d

859, 653 N.Y.S.2d 281, 675 N.E.2d 1234 (1996).
In particular, a complaint which "lacks allegations of the necessary elements of collusion,
fraud or personal gain" is properly dismissed for failure to state a cause of action. Atkins, 266
A.D.2d at 633, 997 N.Y.S.2d at 782. "[P]ersonalliability arises only if the illegal acts were
collusive, fraudulent, or motivated by personal gain." Stewart v. Scheinert, 47 N.Y.2d 826, 827828, 418 N.Y.S.2d 576, 577, 392 N.E.2d 563, 563 (1979) (citing Daly v. Haight, 170 App.Div.
469, 156 N.Y.S. 538 (2d Dept. 1915), aff'd, 224 N.Y. 726, 121 N.E. 862 (1918)).
To state a·claim pursuant to General Municipal Law §.51, the Petitioner was required to
allege that the challenged acts constituted a waste of or injury to public funds or, altematively,
that the challenged act was both illegal and "imperil[ed] the public interests or [was] calculated to
work public injury or produce some public mischief." Glass v. County o[Sldfolk, 130 A.D.3d
72613 N.Y.S.3d 480 (2d Dept. 2015) (quoting Kom v. Gulotta, 72 N.Y.2d 363,372,534
N.Y.S.2d 108, 112,530 N.E.2d 816, 820 (1988). Hence, "[aJn action pursuant to General
Municipal Law § 51 may be maintained only when the acts complained of are frmJdulent, or a
waste of public property in the sense that they represent a use of public prope1ty or funds for
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entirely illegul purposes." }vfesivta ofForest Hills Institute v. City of New York, 58 N.Y.2d 1014,
I 016, 462 N.Y.S.2d 433, 448 N.E.2d 1344 (1983) (quoting Kaskel v. Impellitteri, 306 N.Y. 73,
115 N.E.2d 659 (1953), cert. denied, 347 U.S. 934 (1954)) (internal quotes omitted, emphasis
added); see also Stewart v. Scheiner!, 47 N.Y.2d 826, 827-828, 418 N.Y.S.2d 576, 577, 392
N.E.2d 563, 563 (1979); Korn v. Gulotta, 72 N.Y.2d 363, 534 N.Y.S.2d 108,530 N.E.2d 816
(1988); Betters v. Knabe!, 288 A.D.2d 872, 872, 732 N.Y.S.2d 509, 510 (4th Dept. 2001), /v.

denied in part, dismissed in part, 98 N.Y.2d 659, 746 N.Y.S.2d 275, 773 N.E.2d 1013 (2002);
Sevenson Hotel Associates, Inc. Stranges 262 A.D.2d 957,958,692 N.Y.S.2d 880,881 (4u' Dept.
1999). In addition to illegality, specific allegations and proof of fraud, collusion or personal gain
are required to avoid dismissal of a taxpayers' action. See Hill v. Giuliani, 249 A.D.2d 28, 28, 670
N. Y.S.2d 493, 494 (1st Dept. 1998).

i
!

InDujJY v. Longo, 207 A.D.2d 860, 616 N.Y.S.2d 760 (2d Dept. 1994), appeal dismissed,
86 N.Y.2d 779, 631 N.Y.S.2d 611, 655 N.E.2d 708 (1995), for example, the court found that
although a finding of contempt
has stripped the defendant council members of any possible claim
that their actions were legal .... [t]he test under General Municipal
Law § 51 ... is not legality alone. The statute, as written, is aimed at
offtcials whose illegal acts entail collusion, fraud, or personal gain.
For more than 120 years, tln·oughout its entire history and
incamations, the statute has never been applied to conduct of the
kind involved here, nor has it been applied in any instance in which
the critical element of collusion, fraud, or personal gain was
lacking. We are not free, however tempting it may be, to rewrite the
statute or to extend its plainly worded legislative reach.

Duffy, 207 A.D.2d at 865, 616 N.Y.S.2d at 763.
In Langdon v. Town of Webster, 270 A.D.2d 896, 706 N.Y.S.2d 547 (4'h Dept. 2000),
although the term of an agreement entered into by a town board clearly was unauthorized, the
action was dismissed because there was insufficient allegation or demonstration "how that
21

i.
!

illegality amounts to waste or injury, imperil(s] the public interests or [is] calculated to work
public injury or produce some public mischief.... " Id at 898, 706 N.Y,S.2d at 550 (quoting Korn

v. Gulotta, 72 N.Y.2d 363, 372,534 N.Y.S.2d 108, 112, 530 N.E.2d 816,820 (1988)).
Instead, Petitioner impermissibly is "attempting to substitute [his] own judgment for that
of elected officials at the local, county and state levels regarding the ultimate wisdom" of the
actions complained of.,vfontecalvo, 170 Misc.2d at 115, 647 N.Y.S.2d at 451.

It is clear thatthe speculative, unspeci±ic and conjectural allegations of the complaint are
insufficient to state a claim pursuant to General Municipal Law§ 51. The complaint is devoid of
any factually based allegations tb substantiate the elements of such a claim and is based upon
unspecific and bald and scurrilous speculation. The petition challenges the methodology of the
revaluation, the impact of the revaluation and, essentially, the competence of the independent
contractor. However, the petition is utterly devoid of the type of allegations that are necessary to
assert a .claim pursuant to General Municipal Law § 51, let alone, despite the verbosity of the
petition, a fachml basis for such hypothetic contentions. Indeed, although utterly baseless, the
only allegation in the petition approaching a hint of impropriety is the erroneous contention that
"the Assessor and M.r. Ryan "were also careful not to raise the assessments on properties owned
by Scarsdale's elected officials who might question what Ryan and Albanese had done." (1]115).
Of course, the petition is devoid of any fach1al ave1ments that would suppo1t such a claim.
Instead, the petition recites legitimate valuation considerations and endeavor to imply
unwarranted, illicit motives without any factual basis therefor. Not only is such an endeavor
·reprehensible, disgraceful and illogical, it is utterly insufficient to state a claim pursuant to
General Municipal Law § 51 and the case law cited herein. Indeed, a review of the allegations
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purporting to substantiate the cause of action

<n 190-197) accentuates the profound insufticiency

of the allegations to state .such a claim.
Consequently, the allegations of the petition, on its face, are insufficient to state a cause of
action as a matter of law. Petitioner may disagree with the wisdom of the dete1minations herein.
However, such a philosophical disagreement does not constitute a basis for an action pursuant to
General Municipal Law § 51.

POINTY
IT IS IiYlPROPER TO ROLL BACK THE ASSESSMENTS TO THE 2015 ASSESSMENT
ROLL

The Petitioner is seeking to mmul, void and rescind the 2016 final assessment roll and to
rollback the assessments to the level of the 2015 assessment roll. The relief that is being sought
by Petitioner is drastic and Comts have been unwilling to grant such relief.
As a matter of public policy, Comts have been loathe to grant the relief sought herein by
Petitioner. The Comt of Appeals, in its 1975 Hellerstein v Assessor of Town of Islip decision
mticulated this cautionary warning to grant the relief Petitioner seeks herein:
"if we invalidate the assessment roll this could bring 'fiscal chaos to
the Town ofislip'. If the petitioner had sought mandamus this alone
would be sufficient to deny relief, for we have long held that the
courts should.not act 'so as to cause disorder and confusion in public
affairs, even though there may be a stt·ict legal right' (Matter of
Andresen v. Rice, 277N.Y. 271, 282[1938]). We have not previously
considered whether the same principle should apply to a claim of
illegality brought pursuant to section 706·ofthe Real Property Tax
Law. However since the nature of the relief and the public impact are
identical,. we believe it is incumbent on the courts, where their
discretion is involved, to exercise the same degree of restraint
whenever a settled assessment roll or property rights based thereon
are challenged for illegality. And this should be. true whether the
proceeding be labeled mandanms or otherwise. It follows from this
that we will riot, in. this action, on the equity side, disturb the settled
23

assessment rolls." Heller stein v. Assessor ofTown ofIslip, 37 N.Y.2d
1, 13-14 (1975) reversed on other grounds
Public policy suppm1s the finality of assessment rolls, as the alternative would visit
flscal and administrative chaos upon the TownNillage of Scarsdale. Having settled the 20 16
assessment roll, to grant the relief sought by Petitioner would cause "disorder and confusion in
public affairs." Hellerstein v. Assessor of Town ofIslip, 37 N.Y.2d at 14. The relief sought by
Petitioner is palpably improper and must not be granted as a matter of public policy.

·POINT VI

THE RELIEF SOUGHT- A "ROLLBACK" TO THE PRIOR ROLL"- IS NOT
POSSIBLE
·Petitioners seek to strike the entire 2016 assessment roll of the Town/Village of Scarsdale. See
Petition

~184.

No legal authority is cited by Petitioner in support of the extreme relief sought; to

strike the entire assessment roll and -"roll back" all assessments to the prior assessment roll is
untenable as a matter of law and equity.
The 2016 Town/Village assessment roll forms the basis of the taxes budgeted for and levied

.in 2017 by the Town/Village, the County and the Scarsdale School District. The Court of Appeals
has denied such extreme relief in the past, noting that to strike an entire assessment roll of a
municipality would invite "fiscal chaos." See Hellerstein v. Assessor ofTown of Islip, 37 N.Y.2d
1, 13-14 (1975) reversed on other grounds. In Hellerstein, supra, the Court of Appeals affirmed
the dismissal of an Article 7 petition seeking to strike a town's assessment roll based upon the
legality of a statute. Id., 37 N.Y.2d at 1. The Court of Appeals noted that to grant such relief,
whether in mandamus or under the Real Prope11y Tax Law, would create havoc with "the taxes
levied and paid, the tax liens, matured or pending, and completed transfers of foreclosed properties
made in reliance on the assessment rolls." Id. 37 N. Y.2d at 13-14. In subsequent challenges to the
24

legality of assessment rolls that have sought to nullify the assessment roll, ·courts have cited the

'
admonishments ofHe/lerstein and noted the established policy ofjudicial restraint with the integrity
of assessment rolls and the need for stability in the fiscal operations of municipalities. See Bauer v
Board of Assessment Review, 91 A.D.2d 1097 (3d Dept 1983); Adams v Welch, 272 A.D.2d 642

(3d Dept 2000). The Comt of Appeals again mandated restraint in such challenges when it struck
down a statute allowing dual tax rates following a revaluation, in Foss v City of Rocheste1~ 65
N.Y.2d 247 (1985), and held that "the fact remains that the city relied upon the revenues derived
from implementing it and would suffer an undue burden if it had.. to refund the taxes collected.
.

0

Under such circumstances, we have held in the past that the invalidation of the statute will not be
applied retroactively." I d. 65 N.Y.2d at 260.
The well-established policy of judicial restraint applies to the instant proceeding, where to
grant the relief sought by Petitioner would upend the fiscal stability of the taxing jurisdictions that
have budgeted and collected real prope1iy taxes based upon those assessments. As Hellerstein
noted, it would affect the tax liens on all properties in the Town/Village, and affect the status of any
foreclosed property.

Those taxpayers who challenged their 2016 assessments through the

administrative and judicial processes afforded m1der Atiicle 5 and 7 of the Real Prope1ty Tax Law
would be in limbo, with the possibility of having assessment reductions obtained by the
detennination of the Board of Assessment Review or an Order of Westchester County Supreme
Court overturned by another order of this Court.
The only instances where courts have deemed a "roll back" of the assessment roll to be
appropriate relief has been limited to where a discrete group of property owners successfully
prosecute a claim of selective reassessment. See Adams v Welch, 272 A.D.2d 642. In Adams, the
Appellate Division, Third Department, ordered a "roll back" for the 40 petitioners, and noted that
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the relief was appropriate in that "petitioners do not seek to strike the entire assessment roll for the
City and they represent an identifiable group of taxpayers."

ld. 272 A.D.2d at 644 (emphasis

supplied). The instant proceeding, by contrast, seeks the striking of the entire assessment roll on
behalf of an unincorporated association based upon conclusory claims related to the methodology
of the 2016 reassessment. Consistent with Hel!erstein, the Appellate Division in Adams warned of
the need for judicial restraint when the validity of an entire assessment roll is challenged.
Similarly, in Bauer, supra, the Appellate DiVision declined to strike the entire assessment
roll of a Town, citing Hellerstein 's concems with wreaking financial chaos on a taxing jurisdiction:
"Taxes have been levied and paid; tax liens have matured or are pending; budgets adopted and
expenditures made; all in reliance upon the completed assessment rolls." I d., 91 A.D.2d 1097 (3d
Dept. 1983). The Bauer court, finding the challenged assessment methodology to be illegal, limited
the relief sought to a prospective ban on the challenged methodology, and noted that petitioners had

the oppmitrnity to redress any perceived wrongs through the administrative and judicial process
available through Real Property Tax Law Articles 5 and 7. Id., 91 A.D.2d at 1098.
Consistent with the Bauer court's analysis, every property owner in the
Town/Village of Scarsdale had an opportunity in 2016, through the Board of Assessment Review
under Article 5 of the Real Property Tax Law and through either a Small Claims Assessment
Review or tax certiorari proceeding commenced under Article 7 of the Real Property T<L'< Law to
have any claim of excessive, illegal or unequal assessment reviewed and, if granted to have the
individual assessment reduced. See Real Property T<L'< Law §§525, 720. In fact, 86 of the 151 or
57% of the individuals listed in Petitioner's exhibit A of the petition exercised their right under
Article 5 of the RPTL and grieved their assessment.
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POINT VII
FAILURE TO FILE A BOND WARRAl'HS DISMISSAL OF THE PETITION
General Municipal Law§ 51 mandates that a plaintiff instituting an action pursuant to
General Municipal Law § 51:
upon the commencement of such action, shal!.furnish a bond to
the defendant therein, to be approved by a justice of the
supreme court or the county judge of the county in which the
action is brought, in such penalty as the justice or judge approving
the S<Jme slmll direct, but not less than two J.mndred and fifty dollars
... ~ Said bond shall be approved by said justice or judge and be
conditioned to pay all costs that may be awarded the defendant in
such action if the court shall finally detetmine the same in favor of
the defendant. * * * Such bond shall be filed in the office ofthe
county clerk of the county in which the action is brought, and a
copy shall be served with the summons in such action. (emphasis
· added).
Petitioner failed and neglected to provide the requisite bond. As a consequence of the
default in providing such a mandatory bond, the action must be dismissed as a matter of law. See

Ott v. Civil Service Employees Assocation, 171 Misc.2d 491, 654 N.Y.S.2d 975 {Sup. Ct. Momoe
Co.l997)

POINT VIII
THE PETITION FAILS TO STATE AN EQUAL PROTECTION CLAIM PURSUANT TO
THE U.S CONSTITUTION

. A. Introduction
"The concept of equal protection is trivialized when it is 11sed to subject every decision
[claimed to be arbitrary and capricious in the sense contemplated by principles 'of state
administrative law] to constitutional review .... " Indiana State Teachers Ass 'n v. Board ofSchool

Commissioners of the City of Indianapolis, 101 F.3d 1179, 1181 (7'h Cir. 1996)). The allegations ·
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of the petition suffer from the same characterization and are insutlicient to state an equal.
protection claim as a matter of law.

In particular, "unless carefully circumscribed, the concept of a class-of-one equal
protection claim could effectively provide a federal cause of action for review of almost every
executive and administrative decision made by state actors." Jennings v. City of Stillwater, 383
F.3d 1 l 99, 1210-1 l (! O'h Cir. 2004). The result would constitute the judiciary as general-purpose
second-guessers of the reasonableness of broad areas of state and local decision making: a role
· that is both ill-suited to the courts See id at 1211. Pmiicularly in relation to real property tax
assessment decisions, a myriad of differences exist between propetiies for assessment purposes
and countless considerations enter into the ultimate decision of valuation.
· The petition challenges broad methodologies of assessment but fails to provide a single
instance of a purpmiedly similarly situated person or propetiy that was treated differently or to
explain the characteristics of other propetties that would enable the Court to ascertain if the properties
m·e similarly situated in all relevant respects.

B. Petition Fails to State an Equal Protection Claim
In order to assert a traditional equal protection claim based upon purpmied selective
treatment, a plaintiff must allege and demonstrate that 1) the plaintiff, compared with others
· similarly situated, was selectively treated and 2) such selective treatment was based on
impennissible considerations, such as race or religion, intent to inhibit or punish the exercise of
constitutional rights, or by a malicious or bad faith intent to iqjure. See Hew/en Associates, 273
F.3d at499; Crowley, 76 F.3d at 52-53; Zahra, 48 F.3d at 683; Rubinovitz v. Rogato, 60 F.3d 906,
909-10 (1' 1 Cir. 1995); Christian Gospel Church v. City andCounty ofSan Francisco, 896 F.2d ·
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1221 (9'h Cir.), cert. denied, 498 U.S. 999 (1990). Both prongs of the test must be satisfied to
assert an equal protection claim. See Zahra, 48 F.3d at 684.
Petitioner does not allege that it is a member of a suspect classification. Indeed, it is
inconceivable that an ad hoc organization could constitute a protected group. Hence, a traditional
equal protection claim clearly is not stated.
1'1stead, the claim apparently purports to be a class-of-one claim pursuant to Village of
Willowbrook v. Olech, 528 U.S. 562 (2000). Pursuant to 0/ech, a class-of-one equal protection

claim might be stated where a plaintiff alleges that he has been intentionally and arbitrarily treated
differently from others similarly situated a11d that there is no rational basis for the difference in
treatment. See id at 1074-75. As is discussed below, such purportedly differential treatment must
be intentional and based Upon a vindictive or spiteful intent "to get" the plaintiff.
In addition, "[t]he Supreme Court recently set forth a third requirement: to prevail on an
equal protection class of one claim, a plaintiff must also demonstrate that the differential
treatment it received resulted from n,on-discretionary state action." Analytical Diagnostic Labs,
Inc. v. Kusel, 2008 WL 4222042 at 3 (E.D.N.Y. 2008) (citing Engquist v. Oregon Department of
Agriculture, 128 S.Ct. 2146 (2008). As is disc\rssed more fully below, implementing the decis.ion

of the Supreme Court in Engquist, a class-of-one claim, is not stated unless a plaintiff alleges and
demonstrates that: 1) he was treated differently fiom similarly situated individuals; 2) the
differential treatment was arbitrary and inational; and (3) the treatment was not based on a
discretionmy or subjective decision. See Sloup v. Loejjler, 2008 WL 3978208 at 15 (E.D.N.Y.
2008).
The allegations of the petition do not satisfy the prerequisite elements ..
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C. Class of One Equal Protection Claim Cannot be Premised on Discretionary
Determination
The equal protection claim assetied is baseless as a matter of law because it is based on
discretionary govemmental decision making. In Engquist v. Oregon Department ofAgriculture,
· 128 S.Ct. 2146,2154 (2008), the Supreme Couri: detetmined that:
There are some forms of state action ... which by their nature
involve discretionary decision making based on a vast array of
subjective, individualized assessments. In such cases the rule that
people should be 'treated alike, under like circumstauces and
conditions' is not violated when one person is treated differently
from others, because treating like individuals differently is an
accepted consequence of the discretion granted. In such situations,
allovving a challenge based on the arbitrary singling out of a
particular person would undetmine the very discretion that such
. state ofticials are entrusted to exercise.
See also Siao-Pao v. Connolly, 564 F.2d 232, 245 (S.D.N.Y. 2008) (Engquist "clarified the Olech
holding by lim.itiug class of one claims in contexts characterized by individualized and subjective
detetminationswhere 'allowing a challenge based on the arbitrary singling out of a particular
[entity] would undetmiue the very discretion that such state officials are entmsted to exerCise.'").
"[A]lthough Engquist dealt with discretionary decisions in the public employment context, its
analysis and rationale clearly applies to discretionary determination by decision-makers in other
contexts .... " Vassallo!'. Lando, 591 F.Supp.2d 172, 187 (E.D.N.Y. 2008); see also Marino v.
Shoreham-Wading River Central School Dist., 2008 WL 5068639 at 7 (E.D.N.Y. 2008) ("The
Engquist holding has been applied by courts to any discretionary detenuination by
decisionmakers, even outside the public employment context.");Douglas Asphalt Co. v.Qore,
Inc., 541 F.3d 1269,1274 (11th Cir. 2008).
As a result, an Olech class of one equal protection claim cmmot be premised on
discretionary govenunental action. See Vassallo, 2008 WL4855826 at 10 ("the analysis in
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Engquist appears to foreclose as a matter oflaw a 'class of one' claim to the discretionary
decisions at issue .... "); Nasca v. Town of Brookhaven, 2008 \VL 4'426906 at 11 n.4 (E.D.N.Y
2008); Ruston v. Town Board of the Town ofSkaneateles, 2009 WL 3199194 at 2 (N.D.N.Y.
2009). As is related herein, a determination of valuation by an assessor encompasses countless
factors, individualized evaluations,, subjective considerations and an exercise of professional
judgment, particularly when dealing with a revaluation. 4 As a result, it is submitted that the
unambiguous law provides that the decisions upon which the claim is based are highly
discretionary and that pursuant to Engquist, an equal protection claim cannot be stated as a matter
of law.

D. Petition Fails Sufficiently to Allege Existence of Similarly Situated Persons Treated
Differently
The petition fails to adequately allege that Petitioner was treated differently than similarly
situated persons or entities.
To enforce an equal protection claim, a plaintiff must charge a
government officer not only with deliberately interpreting a statute
· against the plaintiff, but also with singling him out alone for that
misinterpretation (citations omitted). To establish such intentional
or pmposeful discrimination, it is a."i:iomatic that a plaintiff must
allege that similarly sitUated persons have been treated differently
(citations omitted).
4

The Second Circuit has not directly resolved the issue of whether discretionary land use
decisions are precluded pursuant to Engquist's discretionary subjective, individualized assessment
categorization. See Ruston, 610 F.3d at 58, n.3. In Analytical Diagnostic Labs, Inc. v. Kusel, 626
F.3d 135, 142 (2d Cir. 20 l 0), cert. denied, 131 S.Ct. 2970 (2011), the Comt of Appeals
detemlined that Engquist does not bar all class-of-one claims involving discretionary state action
and that there may be some circumstances where Engquist is properly applied outside of the
employment context. However, the Comi determined that Analytical Diagnostic Labs was not one
of them. Analytical Diagnostic Labs did not deal with real property tax assessment or anything
akin to that function. The Village recognizes that the Comi noted that a distinction exists between
government exercising its powerto regulate or license as lawmaker, and the government acting as
proprietor to manage its intemal operations, see id. at 142 (citing Engquist, 553 U.S. at 598), but
s1rggests that the highly discretionary and subjective nature ofthe assessment function,
particularly methods of valuation, precludes a class-of-one claim pursuant to the reasoning of
Engquist.
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Gagliardi, 18 F.3d at 193.

An equal protection plaintiff must, at least, allege and identify the actual existence of
similarly situated persons who have been treated ditierently and that the government has singled
out plaintiffs alone for different treatment. See City ofCleburne v. Cleburne Living Center, 473
U.S. 432, 439 (1985); Gagliardi, 18 F.3d at 650; Brady, 863 F.2d at 216; Sylvia Development

Corp. v. Calvert County, 842 F.Supp. 183, 185 (D. My.l994), aff'd, 48 F.3d 810 (4'h Cir. 1995).
A plainti.ti "must first identify and relate specific instances where persons sin1ilarly situated in all
respects were treated differently, instances which have the capacity to demonstrate that [plaintiffs]
were singled ... out for mliawful oppression." Rubinovitz, 60 F.3d at 910 (quoting Dartmouth

Review v. Dartmouth College, 889 F.2d 13, 19 (1st Cir. 1989)) (internal quotation marks omitted);
see also Crider v. Board ofCounty Commissioners, 246 F.3d 1285, 1288 (10'" Cir.), cert. denied,
534 U.S. 890 (2001); Jacobs, Visconsi & Jacobs, Co. v. City ofLawrence, 927 F.2d 1111, 1118
(lO'h Cir. 1991). Bald allegations that the interests of one party were preferred over those of
another are insufficient. See Gagliardi, 18 F.3d at 193. "To state a valid equal protection claim,
therefore, [Plaintiff! must 'allege facts sufficient to establish that [they are] similarly situated"' to
the purportedly comparable property. Crider, 246 F.3d at 1288 (citing Tonkovich v. Kan Ed. of

Regents, 159 F.3d 504,532 (lOth Cir.1998) (quoting Vacca v. Quill, 521 U.S. 793,799 (1997));
see also Blackhawk Sec., Inc. v, Town _of Hamden, 2005 WL 1719918 (D.Conn. 2005) (citing
Neilson v. D'Angelis, 409 F.3d 100, 105 (2d Cir.2005) (cited with approval by Ponterio v. Kaye,
2007 WL 2493696 at 6 (S.D.N.Y. 2007), qffd, 2009 WL 1024666 (2d Cir. 2009)); lvfislin v. City

ofTonawanda School Dist., 2007 WL 952048 at 12 (W.D.N.Y. 2007) ("The [other] person must
be 'similarly situated' in all material respects to the point where they are' prinla facie identical'
to the plaintiff') (citing Neilson, 409 F.3d at 105).
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In particular, a class-of-one plaintiff must show, among other things, an "extremely high
degree of similarity between themselves and the persons to whom they compare themselves" in
order to allege an equal protection claim. Clubside, Inc. v. Valentin, 468 FJd 144, 159 (2d Cir.
2006); see also Doninger v. Niehoff, 527 F.3d 41, 53 (2d Cir. 2008); King v. New York State

Division ofParole, 260 Fed.Appx. 375, 379-80 (2d Cir.), cert. denied, 129 S.Ct. 294 (2008);
Neilson, 409 F.3d at 104. The purpmiedly similarly situated persons must be "prima facie
identical in all relevant respects." Neilson, 409 F.3d at 104; see also Baum v. Rockland County,
161 Fed.Appx. 62, 65 (2d Cir. 2005).
The Second Circuit determined in Neilson that a class-of-one plaintiff must allege and

I

demonstrate that:
i) no rational person could regard the circumstances of the plaintiff
to differ from those of a comparator to a degree that would justify
the differential treatment on the .basis of a legitimate govemment
policy; and (ii) the similarity in circumstances and difference in
treatment are sufficient to exclude the possibility that the defendant
acted on the basis of a mistake.

Neilson, 409 F.3d at I 05; see also Rossi v. West Haven Board ofEducation, 259 Fed.Appx. 415,
415 (2d Cir. 2008); Clubside, 468 F.3d at 159.
Petitioner does not allege the existence of any particular similarly situated persons who
were treated differently, the identity of the same or the manner in which they are purportedly
similarly situated. In fact, being an unincorporated ad hoc organization, it is difficult to
comprehend how any comparitor could exists. 5 As a result, the petition is woefi1lly inadeq1.1ate to
state a viable claim.

5 Moreover,

in seeking to advocate the grievances of its "members," the allegations of the petition
emphasize that its complaint is not based on differential action for similarly situated properties.
To the contrary, the petition is premised on its comparison to clearly dissimilar properties. For
example, the petition assetts that "owners of home less than 2,17 5 square feet had an increase
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D. Intentional Discrimination
There must be "intentional or purposeful discrimination" in order to asse1i an equal
protection claim. See Snowden v. Hughes, 321 U.S. 1, 5 (1944). More particularly, to prevail oil a
"class o{one" selective treatment claim without asserting membership in a protected class, a
plainti!I must allege facts, inter alia, that the defendants intentionally treated him di!Terently fi·om
others similarly situated without any rational basis. See Price v. City ofNew York, 264 Fed.Appx.
66, 67 (2d Cir. 2008); Prestopnik v. Whelan, 249 Fed.Appx. 210, 213 (2d Cir. 2007); Giordano v.
City ofNew York, 274 F.3d 740, 751 (2d Cir.2001); Har/en Associates, 273 F.3d at 499.

To assert a viable equal protection claim a plaintiff must allege and demonstrate that a
discriminatory purpose was "a motivating factor in the decision." Housing Investors, Inc. v. City
of Clanton, 68 F.Supp.2d 1287, 1288 (M.D. Ala 1999) (quoting Arlington Heights v.
i.Ietropolitan Housing Development Corp, 429 U.S. 252, 266 (1977)); Vertical Broadcasting, Inc.

v. Town a/Southampton, 84 F.Supp.2d 379, 390 (E.D.N.Y. 2000).

The petition is devoid of any allegation, boiler plate or fact -based, that the actions alleged
were intentionally motivated by impermissible or discriminatory considerations. As a result, an
equal protection claim is not stated as a matter of law.

E. Vindictive Action Necessary
Although the Supreme Comt recognized a narrow category of claims for which a plaintiff
need not demonstrate that he is a member of a suspect group or classification in Village of

almost 80% probability of being assessed upward .... But at the other end of the scale, more than
70% of homes greater that 4,400 squaTe feet were assessed lower .... " (~ 3). Clearly, such
prope1iies are not similarly situated in all relevant respects and do not provide a cognizable basis
for an equal protection claim. Of course, any such comparisons are not germane for equal
protection purposes because the petitioner is an organization and owns no property in the
Town/Village.
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Willowbrook v. 0/ech, 528 U.S. 562 (2000), the facts and reasoning in Olech restrict an equal

a

protection claim based on "class of one" only to rare circumstances where it is alleged that
purpmtedly unequal rt·eatment is based exclusively on "vindictive action," "illegitimate animus"
or "ill will." Jd at 565; 0/ech, 160 :F.3d 386,388 (7'h Cir. 1998).
The concuning opinion of Judge Beyer distinguished the holding in Oleck from the more
common zoning or land use dispute. Justice Beyer's concun'ing opinion acknowledged the
concern that the interpretation of the equal protection clause in Oleck "would transfmm many
ordinary violations of a city or state law into violations of the Constitution." However, the
concmTing opinion determined that:
This case, however, does not directly raise the question whether the
simple and common instance of a faulty zoning decision would
violaie the Equal Protection Clause. This is because the Comt of
Appeals found that in this case respondent had alleged an exhu
factor as well - a factor which the Court of Appeals called
'vindictive action,' illegitimate animus' or 'ill will.' * * *In my
view, the presence of that added factor in this case is sufficient to
minimize any concern about transforming run-of-the-mill zoning·
cases into cases of constitutional right

Id. at 562. ·
Similarly, the affirmed decision of the Court of Appeals concluded that:
[T]he 'vindictive action' class of equal protection cases require
proo[that the cause of the differential treatment of which the
plaintiff complains was a totally illegitimate animus toward the
pla{ntiffby the defendant. If the defendant would have taken the
complained-of action anyway, even if it didn't have the animus, the
animus would not condemn the action; a tincture of ill will does not
invalidate governmental action.
160 F.3d 386,388 (7'h Cir. 1998).
Both the decision of the Supreme Court and of the Seventh Circuit premised their holdings
on the decision in Esmail v. }vfacrane, 53 F.3d 176 (7th Cir. 1995), in which an equal protection
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claim was based upon "a spiteful effort to 'get' [the plaintiff] for reasons wholly unrelated to any
legitimate state objective." 160 F.3d at 387 (quoting Esmail, 53 F.3d at 180); see alsoA/biero v.
City of Kankakee, 246 F.3d 927,932 (7'11 Cir. 2001).

Emphasizing the narrow scope of Olech, in Furze, 286 F.3d at 455, the Seventh Circuit
reiterated that:
To succeed on their class of one claim, the [plaintitls] must demonstrate
that they have been 'intentionally treated differently from other similarly
situated and that there is no rational basis for the difference in treatment.'
(citations omitted). Furthennore, 'to make out a prima facie case the
[plaintiffs] must present evidence that the defendant deliberately sought to
deprive [them] of the equal protection of the laws for reasons of a personal
nature umelated to the dtities of the defendant's position.' (citation
omitted).
The Second Circuit has confilmed that purpmted differential treatment must be a result of
malicious intent to injure the plaintiff in order to state a class of one equal protection claim. See
Bizzarro v. }vfiranda, 394 F.3d 82, 86 (2d Cir. 2005); ,Vfassi v. Flynn, 254 Fed.Appx. 84 (2d Cir.

2007); see also Gardner v. Daddezio, 254 Fed.Appx. 84 (S.D.N.Y. 2008); lvlillar v. Ojima, 354
F.Supp.2d 220,227-28 (E.D.N.Y2005); Cathedral of the Intercessor v. Village a/Malverne,
2006 WL 572855 (E.D.N.Y 2005); Citizens Accord, Inc. v. Tollln ofRochester, 2000 WL 504132
at 27 (N.D.N.Y. 2000), affd, 29 Fed.Appx. 767 (2dCir. 2002). Other jurisdictions also have
recognized the requirement of malicious intent to get the plaintiff as an element of an Olech class
of one equal protection claim. See Kyles v. Garrett, 222 Fed.Appx. 427, 429 (5th Cir. 2007); Shipp

v. }vfdvlahon, 234 F.3d 907,916 (5th Cir. 2000), oven'uled on other gr01mds, McClendon v. City
ofColwnbia, 305 F.3d 314, 328-29 (5th Cir.2000) (en bane), cert. denied, 532 U.S. 1052 (2001);
Hilton v. City of Wheeling, 209 F.3d 1005, 1008 (7th Cir. 2000), cert. denied, 531 U.S 1080

(2001); 1vlimics, Inc v. Village ofAngel Fire, 394 F.3d 836, 848-49 (lOth Cir. 2005); Topalian i•.
Tusino, 377F.3d 1, 6 (1'' Cir. 2004); !Jar/ell v. Aurora Pub. Sch., 263 F.3d 1143, 1148-49 (lOth
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Ci:r. 2001); Barstad v. 2vfurray County, 420 F.3d 880, 887 (8 1h Cir. 2005); see also Holton v.

°

Indianc: Horse Racing Commission, 398 F.3d 928, 929 (7 1 Cir. 2005); Cmpinteria Valley Fanns,
Ltd v. County ofSanta Barbara, 344 F.3d 822, 830 (9th Cir. 2003); Discovery House, Inc. v. City
ofIndianapolis, 319 F.3d 277,283 (7'" Cir.), cert. denied, 540 U.S. 879 (2003).

The petition is devoid of any allegations that assert or imply solely vindictive action of the
pmi of the Respondents and, as a result, the equal protection claim is deficient as a matter of law
for this additional reason.
POINT IX
NO C:LAIMS STATED PURSUANT TO NEW YORK STATE CONSTITUTION
A. No Basis for Independent Claim Pursuant to the New York State Constitution

The petition also asse1is a claim pmsuant to Aliicle I, § 11 of the New York State
Constitution, the equal protection provision. However, yet again, the petition fails to state a viable
claim as a matter of law.
In Brown v. Stale ofNew York, 89 N.Y.2d 172, 652 N.Y.S.2d 223, 674 N.E.2d 1129
(1996), the Comi of Appeals noted that "New York has no enabling statute similar to those
contained in the Federal civil rights statutes permitting damage-actions for the deprivation of
constitutional rights. Thus, if we are to recognize a damage remedy it must be implied from the
Constitution itself." Id. at 186, 652 N.Y.S.2d at 231, 674 N.E.2d at 1137. In Brown, the Court
recognized a "nanow remedy" against the State only for violations of the equal protection and
search and seizure guarantees of the New York State Constitution under very limited
circumstances. See id. at 192,652 N.Y.S.2d at 235, 674 N.E.2d at 1141.
In recognizing a private right of action for equal protection and search and seizure
violations under the State Constitution, the Court of Appeals relied heavily upon the Supreme
37

Court's analysis in Bivens v. Six Unknown Named Agents ofFederal Bureau ofNarcotics, 403
,-~;~;;_-.',

U.S. 388 (1971). See Brown, 89 N.Y.2d at 187-89,652 N.Y.S.2d at232-33, 674 N.E.2d at 113839. In Bivens, a case decided before the Supreme Court determined that municipalities were
subject to 42 U.S.C. § 1983, the Supreme Court implied a private cause of action for damages
against federal officials who violated the search and seizure provisions of the Fourth Amendment
403 U.S. at 395. The Brown comi identified the rationale tmderlying Bivens as two-fold: (1) the
protection of constitutional guarantees on their own terms "without being linked to some
common-law or statutory tmi," and (2) the "obligation to enforce these rights by ensuring that
each individual receives an adequate remedy for [the] violation of a constitutional duty." 89
N.Y.2d at 187, 652 N.Y.S.2d at 232, 674 N.E.2d at 1138. The court explained that "[i]fthe
remedy is not forthcoming fi"om the political branches ofgovennnent, then the courts must
provide it by recognizing a damage remedy against the violators." ld.
The Brown court concluded that implying a damage remedy was "necessary" in those
limited circumstances in order to ensure the fi.Jll realization of the class plaintiffs' constitutional
rights.ld. at 189, 652 N.Y.S.2d 223, 674 N.E.2d 1129 (citing Bivens, 403 U.S. at 406 (Harlan, J.,
concurring)). Because the plaintiffs presented no basis for obtaining prospective relief against the
State, for them "it [was] damages or nothing." ld. at 192 (citing Bivens, 403 U.S. at 410 (Harlan,
J ., concuning)). TI1e court further explained that the remedies created by Congress and the

Supreme Court had failed to reach State action "though it is on the local level that most law
enforcement fi.mctions are performed and the greatest danger of official misconduct exists." Id.
Accordingly, the Brown court held that, "[b]y recognizing a narrov{ remedy for violations of
sections 11 and 12 of ariicle I of the State Constitution, we provide appropriate protection against
official misconduct at the State leveL" ld.
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In other words, Brown carved a nanow exception pemritting direct actions pursuant to the
equal protection and search and seizure provisions of the State Constitution only when a plaintiff
has. been unable to allege any other potential claim or cause of action. Numerous decisions have
confnmed this conclusion. In Wahad v. Federal Bureau oflnvestigation, ·994 F.Supp. 237, 240
(S.D.N.Y. 1998), for example, the comt concluded that "the existence of alternative damage
remedies under Section 1983 obviates the need to imply a private right of action under the State
Due Process Clause." In Lyles v. State ofNew York, 194 Misc.2d 32,752 N.Y.S.2d 523 (Ct.
Claims 2002), the court detem1ined that plaintiff's assertion of various common law tort claims
precluded a State Constitutional claim. The court also noted that the Brown decision was largely
premised on the reasoning of Bivens and that "subsequent United States Supreme Court decisions
have narrowed the Bivens cause of action and have held it unavailable when there is an alternative
remedy or special factors that counsel hesitation." Id. at 36,752 N.Y.S.2d at 526 (citing
Schweiker v. Chi/icky, 487 U.S. 412 (1988); Uitited States v. Stanley, 483 U.S. 669 (1987); Bush
v. Luca:,, 462 U.S. 367 (1983); Chappell v. Wallace, 462 U.S. 296 (1983); Gail Donoghue and
Jonathan I. Edelstein, Life After Brown; The Future of State Constitutional Tort Actions in New
York, 42 N.Y.L. Sch.L.Rev. 447,485-88 (1998)).
In Bullard v. State ofNew York, 307 A.D.2d 676, 763 N.Y.S.2d 371 (3d Dept. 2003), the
Third Department observed that Brown had been tempered by Martinez v. City ofSchenectady, 97
N.Y.2d 78, 735 N.Y.S.2d 868, 761 N.E.2d 560 (2001). The Bullard court noted that "},;fartinez
recognized that where an adequate remedy could be provided, 'a constitutional tort claim*

* * is

[not] necessary to effectuate the purposes of the State constitutional protections*** (invoked)
nor appropriate to ensure full realization of[claimants'J rights."' Bullard, 307 A.D.2d at 679,763
N.Y.S.2d at 374 (quoting lvfartinez, (97 N.Y.2d at 83, 735 N.Y.S.2d at 871, 761 N.E.2d at 563).
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The plaintiff in Bullard did not possess a State Constitutional claim because she possessed an
altemative remedy through a CPLR atiicte 78 proceeding. See id. at 678, 763 N.Y.S.2d at 374.
See also Lee v. Corne iT, 2016 WL 1322444 at 5 (S.D.N.Y. 20 16) ("claims may usually be brought

under the state constitution only when a plaintiff has no altemative remedy."); Bath Petroleum
Storage; Inc. v. Sovas, 136 F.Supp.2d 52 (N.D.N.Y. 2001); Housing Works,Inc. v. Turner, 179

F.Supp.2d 177 (S.D.N.Y. 2001); Flores v. City ofivfount Vernon, 41 F.Supp.2d 439 (S.D.N.Y.
1999); Alasi Management, Inc. v. Town of Ogden, 180 Misc.2d 88i, 896,691 N.Y.S.2d 706,717
(Sup. Ct. Monroe Co. 1999), ajf'd, 273 AD.2d 837,710 N.Y.S.2d 289 (4'h Dept 2000); Remley
v. State ofNew York, 174 Misc.2d 523, 665 N.Y.S.2d 1005 (Ct. Claims 1997).

In Coakley v. Jaffe, 49 F.Supp.2d 615 (S.D.N.Y. 1999), ajj'd234 F.Jd 1261 (2d Cir.
2000), the comi dismissed a "search and seizure" claim made pursuant to the New York State
Constitution, determining that "[aJlthough the Court of Appeals has recognized a 'nauow' private
. right of action tor violations of the search and seizure provision of the state constitution [citing
Brown], it is unavailable where an alternative remedy will adequately protect the interests at

stake." !d. at 628-29. Because the plaintiff therein asserted other causes of action, no private cause
of action was permissible.
Petitioner has asserted other causes of action which, if appropliate, would have provided
an avenue for redress. Consequently, Brown is inapplicable and Petitioner has not stated and
cannot state a claim pursuant to the New York State Constitution as a matter oflaw.

B. Actions of Defendants Do Not Violate New York State Constitution
The provisions of the New York State Constitution do not provide broader protection than
the United States Constitution with respect to the claim alleged herein. See }vfasi kfanagement,
Inc. v. Town of Ogden, 180 Misc.2d 881, 896-897,691 N.Y.S.2d 706,717-718 (Sup. Ct. Monroe
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Co. 1999), ajJ'd, 273 A.D.2d 837,709 N.Y.S.2d 734 (4u' Dept. 2000), Because, as is related
above, Petitioner does not possess a viable equal protection claim pursuant to the United States
Constitution, its claim pursuant to the New York State Gonstltuilon is equally unavailing as a
matter of law.

CONCLUSION
WHEREFORE, for all the foregoing reasons, Respondents respectfully request that
Petitioners' Article 78 Proceeding be dismissed in its eutirety together with costs and any other
further relief this court deems just and proper.

Dated: February 15, 2017
Scarsdale, New Y: ork

R~spectfully submitted,

.
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c
Dan Vincelette, of CO"\Iilsel
Attorney for Respondents
Town/Village of Scarsdale
1001 Post Road·
Scarsdale, NY 10583

.
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Co. 1999), qff'd, 273 A.D:2d 837,709 N.Y,S.2d 734 (4"' Dept. 2000). Because, as is related
above, Petitioner does not possess a viable equal protection claim pursuant to the United States
Constitution, its claim pursuant to the New York State Constitution is equally unavailing as a
matter of law.
CONCLUS10N

WHEREFORE, for all the foregoing reasons, Respondents respectfully request that
Petitioners' Article 7& Proceeding be dismissed in its entirety together with costs and any other
further relief this court deems just and proper.

Dated: February !5, 2017
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